ZOKING HEARING BOARD OF UPPER MERION TOWNSHIP
MONTGOMERY COUNTY, PENNSYLVANIA

APPLICATION OF JOYCE OUTDOOR ADVERTISING
NO. 2014-13
PROPERTY: 349 5. HENCERSON RE.
KING OF PRUSSIA, PA 15406

DPINICN AND ORDER

This zoning applicaticn invelves an applicant's request for numercus variances {o
permit the erection of a killhcard on a lot already improved with two industrial buildings.
Applicant is an outdoor advertising company. As proposed the hillboard falls to meet
these reguirements of the Upper Merdon Township Zoning Ordinance of 1942, as
Amended fhe “Zoning Ordinance™: (1) maximum sign area; (2) maximum height; {3
rninimum distance from another biltboard; and {4} minimum distance from a residential
zohing disirigt.

The Zoning Hearing Board (*ZHB"} of Upper Merion Township {"Township™) held
a duly advertised hearing on Application no. 2014-13 of Joyce Outdoor Advertising on
Algust 20, 2014, the hearing was stenographicalliy recordaed.  All members of the ZHEB
were present at the hearing: Lynne Gold-Bikin, Esquire, Chairvoman; Mark DePilliis,
Esquire, Secretary; Judith AL Vicchio, Member, Maria Menged, Member, and John M.
Taliman, Jr., Membker, The ZMB was represented by Michasl E. Pelers, Esquire, of the
law firm of Eastburn and Gray, P.C., solicitor for the ZHB. Billbeard Company was
represented by T. Ryan Fitepatrick, Esquire of the law firm Lavin O'Neill Cedrone &
DiSipio.




8. The key Zeming Ordinance requirements are:
g. Zoning Ordinance section 165-168.1.A limits bikboard sign area to
336 aguare feet;
b. Zoning Ordinance section 165-168.1.8 limits billboard height 1o 40';
c. Zomng Ordinance section 165-168.1.E{1} requires a minimum 15006
distance between any two hillboards; and
d. Zoning Qrdinance secticn 165-168.1.E{2) readires a minimum 500
buffer from a residential district.
= Billkoard Company seeks the following variances:
a. A variance from section 185-188.1.A4 to pemmit a billboard of 672
square feet instead of the 336 5F permitted;
b. a variance from section 1656-168.1.B to pemit a height of 54’ where
A0 is the maximum permitied;
c. avariance from seclion 185-168.1.E(1) to permit a radius of 580° fram
another billboard instead of the 1500" permitted: and
d. a variance from section 185-168.1.E{ZY {0 permit a billbeard closer

than 500° from a residential zoning district.

ZHB HEARING

10, Billbcard Company ofiered the festimony of Kevin P, Joyce of Joyce

Outdoor Advertising and Walter E. Kunda, one of the Landowners, as follows:



INSUFFICIENCY OF THE EVIDENCE

12.  Billboard Company faded to offer proof that the Fropesty suffers an
unnzcessary hardship that would justify the ZHB's grant of the requestad variances.

13.  Billboard Company faled fo offer proof that the wvariances would be
necessary o pemiit a reascenahles use of the F'rupeﬂ;y. To the contrary, the Property is
being reascnakly used for two successful.businesse*a - {1) a warehouse and retail store
for & beer distibutor owned by Landowner; and (2} a warehouse and distibution center
for an auto parts company that pays rent to Landowner.

14.  Spedcifically, Landowner testified as foliows, in response to questions by
the ZHB solicitor: |

MR PETERS {ZHB solicitor): | have a guestion related to
the two businesses that are currently operating on the
proparty. Have you stayad familiar with... Kunda Beverage?
It's still apan correct?

WR. KUNDA: Yes.

MR. PETERS: And it's still operating?

MR KUNDA: Yas.

MR. PETERS: ... You're sfill taking in income comect?

MR, KUNDA: \We gre stil generating income.

WIR. FETERS. And the other business that is there is the
auto parts store?

MR. KUNDA, It's 3 wholegaler, It's a Canadian wholesalar,
They have seven hundred locations.

MR. PETERS: And you rent the other building to them™?




ff. Finally, develeper is defined under the MPC as;

any fandowner, agent of such landowner, or tenant with the

permission of such land-owner, who makes or causes to be

made a subdivision of land or a land development.
fef

Althcugh Billboard Company asserted that it had entered into a forty (40) year

lease with Landowner, Billboard Company failed fo introduce a copy of the lease at the
hearing. [n fact, Billboard Company failed to introduce any documentary evidence that
it had entered into a lease with Landowner, despite the fact that the alleged lease is
sunject to Pennsylvania’s Statute of Frauds, See 68 P.8. § 250.202. Upon questioning,
the ZHB found Billboard Company elusive and not credible with respect to the existence
of the lease. Upon consideration of the evidence before it, the ZHB concludes that

Billboard Company failed to establish either the existence of & lease with Landowner or

Bitboard Company's standing to seek the variances requested.

YARIANCES
It is well setfled in Pennsylvania that a zoning hearing board may grant a
vanance where;

1. an unnecessary hardship will result if the variance is denied,
dug to the unigue physical drcumstances or conditions
peculiar to the propatty:

2. because of the physical conditions, the property cannot be
developed in conformity with the zoning ordinance and,
therefore, & variance is necessary to enable the reasonabie
use of the property:

3. the unnecessary hardship was not created by the applicant;

4. the variance will not be defrimental to the public welfarg;
and




One building contains Kunda Beverage, a company owned by Landowner that remains
an eccnomically wiable and sucecessful use, confinuing to generate income for
Landowner. [NT., p. 20] The other building on the Property is presently ccoupied by a
tenant — Uni-Select Aute Parts — that pays rept to Landowner, [N.T., p. 21]

Billboard Company failed to aticulate a legal, as opposed to a personal,
hardship for the erection of a billboard on the Propery which fails to meet the height,
billboard face area, and radial distance {from ancther billboard and from a residentiat
clistrict) critetta of the Zoning Ordinance. In fact, Billboard Company proposes to erect a
billboard that is twice as farge as that permitted by the Zoning Ordinance, 14' highar
than permitted by the Zoning Crdinance, approximately 1/3 of the distance from another
billboard than that permitted by the Zoning Ordinance, and closer fo a residentiat district
than permitted by the Zoning Ordinance.

Despite its reguest for exdensive relief, Billboard Company failed {0 adiculate a
single hardship in existence on the Propery not creasted by ifs desire to locate a
hillbcard of inappropriate size and in a location where it is simply net permitied, alt for
financial gain. In fact, Billboard Company testified that the hillboard could be both
smatter {and still mesat industry size standards) and shorter. To the extent Billboard
Company attempted to assert a har'ds.hip on the part of Landowner, the hardship
asserted is nothing more than Landownet's own preference fo engage in a use not
permitted at this location to maximize profitability on a properiy already containing two
financially successful Lses,

Maximization of profit is self-inflicted hardship relating fo a property owner and/or

applicant and not, as required by the Pennsylvania Municipalities Flanming Cede, to the



300 A 2d at 468

As in Yeager and Kern-Med, Bilboard Company did not prove that unique
physical conditions exist on the Property to prohibit its reasonable use. Rather, Bilboard
Company’'s personal preferences drive the nesd for the variances and are totally
insufficient under the law.

2. Billboard Company failed to prove the requested variances are the
minimum needed to afford retief.

Billboard Company was required to provide evidence that the wvariances
requasted represent the minimum amount necessary to afford relief. 53 PS5 §
10910.2(a), Hotl v. Caernarvan Twp. Zoming Hearing Bd., 736 A.2d 57, 59 (Pa.Cmwlih.
1299, Billboard Company faifed to offer any proof that the variances io pemit erection
of the proposed billboard were the minimum recessary to afford relief. To the contrary,
testimony reveals that (1) the Froperty is presently being reasonably used as a
warehouse and retail store for 3 beer distributor and as a warshouse and distribution
center for an aute parts company; {(2) the billboard could be shoder and (3) the
biltboard sign face could meet the requirements of the Zoning Ordinance while still
meeting industry standard size. Billboard Company admitted that, even if there were an
unnecessary hardship, relief could be afforded with fewer, andfor minimized, variances.
Under these circumstances, Bilboard Company failed te prove that the reguired
variances represeqi the minimum amount necessary to afford relief.

C. CONCILUSIONS OF LAW

1. The ZHE has junsdiction under section 805 1{a)(8% of the MPC, 53 P.5.

510908, t{a)(5), and Zomng Ordinance section 165-251 A(S).

11




&t its August 20, 2014 hzaring, the ZHE entered the foliowing order;
CRDER

AND NOWY, this 207 day of August, 2074, the Zoning Hearing
Board DEMNIES wvariances from the fobowing sections of the zoning
ordinance;

e« Saction 16516814 to alow a billboard sign area of 572 BF
instead of the maximum permitted 336 SF

s Bection 165-158.1.6 to allow a bilboard height of 54" instead of
the maximuom parrnitted 40

«  Section 1851881 E{1Y to asllow 2 billboard cioser than the
required 1500 radius from another billkoard

+  Section 1651688 1.E{2 to allow a bilboard cioser than the
required 500 from a residentiad zoning district

A1 apinion with findings of facts, conclusions of law, and reasons wil
Tl

This decision is subierd to & 3l-day appeal perfod beginning on the

date of entry {mailing} of this nolice of decision.

Written notice of the ZHB's decision was mailed to Bilkoard Company on August 21,

2014,

ZONING HEARING BOARD OF
UPPER MERION TOWNSHIP

Lynne Gold-Bikin, Ezguire
Chainvoman

Mark DeFillis
Secretany

John K. Tallman
Membear

Mara kengel
Member

Judith A Viechio
Member
Date of Mailing:
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